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ALTHOUGH THE TOPIC 
covered here might be considered in its mani- 
Special Issue fold applications to all schools sponsored by re- 
ligious bodies, the discussion will be limited to 
CHURCH AND STATE its application to Catholic schools. There are 

IN EDUCATION other examples of parochial schools in the U.S., 
but Catholics maintain by far the largest num- 
ber of such schools, and the practical realities 
PART 2 of the present time indicate a more general in- 
terest in this question as related to Catholic 
schools than to others. 

The Controversy Over Public Support to In Catholic teaching, education is regarded 
Parochial Schools as a concern of three fundamental institutions: 
Bereerd J. Konibvenner the church, the family, and the state.’ Rights 

and responsibilities in education inhere in the 
church and the family, but the state also has 
both rights and duties, and the ideal situation 
to be striven for is one in which all three work 


A Jewish Viewpoint on Church-State- 
School Relations Philip Jacobson 


For and Against Public Aid to Religious 


William W. Brickman harmoniously. Specifically, the state should en- 
courage and assist the church and the family in 


their educational endeavors, but it also should 
supplement their work when necessary for the 
common good, as it legitimately may establish 
minimum requirements in the intellectual, mor- 
al, and physical development of its citizens. 
The state has the means “for the needs of all, 
and it is only right that it use these means to 
Com . 

mies Pvrss managing Editor the advantage of those who have contributed 
WILLIAM W. BRICKMAN STANLEY LEHRER them.”? Pope Pius XI pointed out that the prin- 
Trustees: LOUIS T. BENEZET, President, Colorado College ciple of distributive justice would require that 
FREDERICK BURKHARDT, President, American Council of financial assistance be given to “the several 


learned Societies toe be ° 
JAMES B. CONANT, Director, A Study of the American schools demanded by the families,” but in 
High School, New ‘York City re ° 
CARTER DAVIDSON, President, Union College establishing separate schools Catholics do not 
MEODORE A. DISTLER, E ; “intend to separate their children either from 
: ee ee sae eee Salva the body of the nation or its spirit, but to edu- 
wha Beg cate them in a perfect manner, most conducive 

Secretory: WILLIAM W. BRICKMAN to the prosperity of the nation.” 


ragga gy No agy ead Seca fr the aavoncomen These are the most general principles, but 
of Education, inc., 1834 Broadway, New York 23, N. the working out of their practical application is 
Second-class mail privileges authorized at New Haven, Bag diti d b h h ] ] f h * 1 
ts nd & enn Oftces: 1834 Broadway, New conditioned by the whole complex of the social, 
fi shou prov ua ivi i iti i 

pion deg th : — ~rggelicenot dl mg _ religious, economic, and _ political facts in the 
trative matter. No material may be reprinted without various national states. As far as this country 
permission of the editors and of the authors of signed ‘4 ree! 4 
erticlos. nions expressed &.. sloned orticles « oe is concerned, it is sufficient to remark that, al- 
necessa: represent a . 
. Advertising rote cord evailoble on request. though there were many educational efforts 

0 yg 109 $7.50 (1 year), $14.50 (2 years). Add $1.00 
per year for postage on foreign orders. , he brief summary of the traditional teaching is found 

ry 4 


Special Issues: 75¢ (less thon one year); $1.00 (one to in the Encyclical Letter of Pius XI on “Christian Educa- 
five yeors). tion of Youth” (official and complete English text), Na- 


ts ie oat oe ey — egy mad rank oe — Catholic Welfare Conference, Washington, D, C 


complete volumes. 
: : ? Ibid., p. 17. 
ee Education’s National Biweekly * Ibid., p. 32. 














238 School and Society 





Busiic Support TO IDAROCHIAL SD cuoots 


made by Catholics from early colonial times, 
the formation of a general educational policy 
was a long and slow process.* It would not be in- 
accurate to say that a policy of a fully developed 
system of parochial schools was forced upon the 
Catholics, first because of the generally Protes- 
tant nature of many of the public and semi- 
public schools of the first half of the 19th cen- 
tury and later because of the increasing secu- 
larism of these schools when the Protestant char- 
acter was diminishing.> The first bishop, John 
Carroll, had hoped for some time that Catholics 
would be able to co-operate with other religious 
groups in opening and conducting schools, and 
it was not until 1884 that the general legislation 
requiring the establishment of a school in con- 
nection with every parish was formulated. Be- 
fore this time, and indeed several times since 
then, various efforts were made to work out ar- 
rangements by which Catholic schools might 
be established within systems of local public 
schools. As late as 1890, Archbishop John Ire- 
land of St. Paul, Minn., in addressing the meet- 
ing of the National Education Association, said 
that he regretted the necessity of parochial 
schools,* and two years later Cardinal Gibbons 
expressed the hope that “the Catholic schools 
will one day become in some way connected 
with the public school system.’” 

But the dynamics of our history resulted in a 
decreasing stress on separate religiously affiliated 
schools by most of the Protestant denominations 
with the consequent Protestant attachment to 
public schools at the same time that Catholics 
thought it increasingly necessary to develop 
their own schools. One of the phases of the 
great public school movement that took place 
in the mid-19th century was the effort to elim- 
inate the sectarian character of the schools. But 
this was a movement in which practically no 
Catholics participated; it was essentially an in- 
tra-Protestant development. What Horace Mann 
and his colleagues faced was primarily not a 
Protestant versus a Catholic position, but rival- 
ries among the various Protestant denomina- 
tions. Catholics were not numerous or influen- 
tial in American life until after the close of the 
“common school awakening.” Their educational 
efforts were concentrated on the building of 
their-own schools, not by choice but by what 
they reluctantly regarded as necessity. They 
found themselves deserted by the leaders of the 
other denominations. The abandonment of the 
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cause of denominational schools by most of the 
Protestant churches was probably hastened by 
their common opposition to the rising Catholic 
schools. But the public schools remained in 
many places generally Protestant in spirit, with 
Bible reading, the singing of hymns, prayers, 
and other activities mainly drawn from a Prot- 
estant way of life and Protestant sources. In 
some places, it is also true, the public schools 
took on the character of Catholic schools where 
there was a homogeneous Catholic population, 
but these were a small number in comparison 
with those that retained a generally Protestant 
character. 

Unfortunately, there was little or no com- 
munication or contact between the leaders of 
public and Catholic education. The cultural 
isolation of the two groups led to an enormous 
amount of misunderstanding on both sides, 
from which both suffer at the present time. In 
the present century, Catholics often have seen 
in the preparation of teachers for the public 
schools and in the day-to-day work of the schools 
a vehicle for the propagation of the philosophy 
of secularism. It is significant that many Prot- 
estants are alarmed at the spread of this Wel- 
tanschauung and, as evidenced in the many dis- 
cussions and publications devoted to the sub- 
ject, they now are working on various efforts to 
relate réligion to the public schools in a more 
substantial manner. Despite their differences in 
principle and outlook, many of these leaders 
and critics proceed from the same original basis 
in their thinking that Catholics follow: educa- 
tion that ignores religion is simply not good 
education, and the division of labor that would 
restrict religious education to other opportuni- 
ties than those found in the school cannot effect 
a satisfactory solution to the problem. Most of 
the Protestant educators probably would not 
argue for the necessity of church-related schools 
but would limit their considerations to such 
measures as teaching about religion in the pub- 


* A summary of this development is given in James A. 
Burns and Bernard J. Kohlbrenner, “A History of Cath- 
olic Education in the United States” (New York: Ben- 
ziger, 1937). 

5 These aspects of the subject are traced in Jerome E. 
Diffley, “Catholic Reaction to American Public Educa- 
tion, 1792-1852,” unpublished doctoral dissertation, Uni- 
versity of Notre Dame, 1959. 

* National Education Association, “Addresses and Pro- 
ceedings” (1890), p. 185. 

7 Allen S. Will, “Life of Cardinal Gibbons” 
York: Dutton, 1922), p. 222. 
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lic schools, a common core of minimum essen- 
tials in religion as a school study, released-time 
classes in religion, or some combination of 
these and other proposals. The public school 
movement of the last century was followed by 
state prohibitions against the use of public funds 
for denominational schools. But the Catholic 
finds himself, in conscience, unable to make use 
of the public schools, as presently constituted. 
Hence, he upholds what most of his fellow citi- 
zens regard as a radical (in the true meaning 
of the term) solution of the problem of religion 
in education—the parochial school. In this posi- 
tion he is not only true to the obligations of 
his conscience, but he also is convinced that he 
is following a line of solid logical reasoning. 

Although the Catholic position is that of a 
minority, and although the practical fulfillment 
of this position has been very costly to the Cath- 
olics of the country, a remarkably extensive sys- 
tem of parochial schools has been built. Its 
growth has been particularly strong in recent 
years. Not until 1867 did the “Catholic Direc- 
tory” list separate statistics for parish schools, 
but by 1875 there were 1,444 such schools re- 
ported.* Today there are some 5,000,000 pupils 
enrolled in Catholic elementary and secondary 
schools, but an equal number of Catholic chil- 
dren are not in Catholic schools. Needless to 
say, Catholics have found the cost of the system 
of independent schools heavy—so heavy that they 
have supported measures that would give them 
some financial relief. The general position in 
these efforts might be simply stated in the fol- 
lowing paragraphs. 

Many Catholics find themselves in the posi- 
tion that they cannot, in conscience, enroll their 
children in the public schools, as presently for- 
mulated. They build parochial schools which 
will satisfy not only their religious commitment, 
but also the minimum standards at least that 
the state has determined. In this way they pro- 
vide not only the kind of education that they 
believe necessary, but they also fulfill the com- 
pulsory education requirements that have been 
determined by the public authorities. 

The right of parents to select the kind of edu- 
cation they wish their children to receive is a 
natural Tight that has been upheld specifically 
by the Supreme Court (Pierce v. Society of Sis- 
ters, 1925). In exercising this right, parents are 
both fulfilling a public responsibility and exer- 
cising a private option. It is absurd to say, as 
does Thayer,’ that there is no more public re- 
sponsibility to parents of parochial school chil- 
dren to implement their educational rights than 
there is to make facilities available to those 
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who wish to exercise the right of free speech. 
The pertinent points are the difference in the 
two cases (for the state has legislated with re- 
gard to compulsory education but has no statutes 
respecting compulsory speech) and the obliga- 
tion of government to the common good. Cath- 
olics as well as others have to recognize that 
there are constitutional and legal prohibitions 
in most of the states against direct financial aid 
to denominational schools. Consequently, they 
have given much attention in recent years to 
the support of auxiliary aids to private educa- 
tion, e.g., school bus transportation, textbooks, 
health services, and other related auxiliary ac- 
tivities. When such services have become avail- 
able to pupils in parochial schools, they often 
have been sustained on the “child benefit” 
theory. This was the distinction made in the 
Louisiana free textbook case’® and in the New 
Jersey school bus case.'' The courts, however, 
have not been consistent in the application of 
this principle, and in New York State a con- 
stitutional amendment was required to make 
legal the public support of the transportation of 
children in parochial schools. In a recent pub- 
lication prepared by the Committee on Religion 
and Public Education of the National Council 
of the Churches of Christ in the U.S.A., the use 
of public funds for bus transportation and text- 
books for children in non-public schools is op- 
posed, while medical and health services, includ- 
ing the Federal school lunch program, are 
viewed as allowable. The distinction between 
them is made on the ground that these latter 
services are for the benefit of the individual and 
the community in general and are not “im- 
mediately related to the educational enter- 
prise.’"'? In its statements relative to the testing 
and guidance services provided for by the Na- 
tional Defense Education Act of 1958, the com- 
mittee saw these services, even though extended 
by the Act to pupils in both public and non- 
public schools, as something that can be a “help- 
ful service.” But the committee pointed out 
that, in its view, “if the government-financed 
testing service . becomes administratively 
identified with the educational program of the 
school itself then church and state have become 
commingled in a manner contrary to our Amer- 


* “Catholic Directory,” 1875. 

®° V. T. Thayer, “The Role of the School in American 
Society” (New York: Dodd, Mead, 1960), p. 391. 

” Cochran v. Louisiana Board of Education, 281 US. 
370 (1930). 

" Everson v. Board of Education, 330 U.S, 1 (1947). 

#2 “Relation of Religion to Public Education,” a study 
document prepared by the Committee on Religion and 
Public Education of the National Council of the Churches 
of Christ in the U.S.A., Feb, 18, 1960. 
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ican traditions.” It likewise stated that these 
Federal provisions for testing in church-sup- 
ported schools should not be taken as a prece- 
dent for future “demands upon public funds 
for support of church-controlled education.” The 
cautious attitude of the committee toward the 
operation of the Act was expressed when it said 
that this ‘‘needs to be carefully watched.’ 
Catholics interested in the Act probably would 
agree with the Committee of the National Coun- 
cil of the Churches that its provisions and its 
administration should be “carefully watched.” 
An examination of the various provisions of the 
Act convinces many of them that the Act is un- 
necessarily discriminatory in allowing a partial 
cancellation of loans for prospective teachers in 
the public, but not those entering teaching in 
the non-public, schools; in making grants to the 
states for the purchase of equipment for the 
teaching of science, mathematics, and modern 
foreign languages in the public schools, but pro- 
viding only loans, not grants, for these purposes 
in private schools; in making grants for the ex- 
pansion and improvement of the supervision of 
instruction in these critical subjects in the pub- 
lic schools, but not in others; and in ‘the restric- 
tion of new Federal funds under the Act for the 
improvement of guidance services to public 
schools only. Thus, many Catholics would want 
to study carefully the provisions and the admin- 
istration of the Act, as would the Committee of 
the National Council of the Churches, but the 
evaluation made by the two groups would differ 
rather fundamentally.'* Catholics are likely to be 
somewhat less than enthusiastic about the provi- 
sions of the Act for pupils in non-public schools, 
especially in view of the purposes of the Act. An 
analysis and commentary of the Act published by 
the U.S. Office of Education, Department of 
Health, Education, and Welfare, speaks of the au- 
thorization of the billion dollars for “a single 
purpose—that every young person, from the day 
he first enters school, should have the opportu- 
nity to develop his gifts to the fullest. This is the 
emphasis that gives the Act its name, for it rec- 
ognizes that in a free society the individual is 
the first line of defense.”** Secretary Arthur S. 
Flemming of the Department characterized the 
Act as one that “continues a historic partnership 
which has demonstrated its value to the Amer- 
ican people over many years in the past—a part- 
nership in which the Federal government assists 
states, Communities, and private institutions to 
pioneer in new educational programs and 
to strengthen others that have proved their 
worth.”® No doubt, American Catholics do not 
all agree on the detailed application of the two 
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principles stated here, but all would find in 
them the two basic principles governing the 
organization and support of education in our 
society: first, the primacy of the individual child 
to be educated; and second, the partnership of 
family, state, and church and of public and non- 
public schools in the education of the child. 
These principles of educational philosophy, al- 
though here expressed in a document of the 
U.S. Office of Education, are fundamental in 
Catholic educational theory. They would appear 
to be imperatively needed in today’s pluralistic 
society. 

The pluralisms of contemporary American 
society may be organized into the usual four:'" 
Protestantism, Catholicism, Judaism, and _ sec- 
ular humanism. Each has at least one more or 
less well-defined position with respect to educa- 
tion and the relations of the political state to it 
as well as a point of view relating to other ma- 
jor concerns of modern society. It is not accurate, 
therefore, to think of differences with respect 
to the role of the family, religion, and the state 
in education as limited to a Protestant and a 
Catholic position, But the outlines of the pub- 
lic school system were developed in a time and 
a culture that were basically Protestant. Now, 
as Martin Luther said of another time, “a new 
day has dawned,” and in this day it would seem 
necessary to put under scrutiny the institutional 
arrangements for the education of the young so 
that political activity may fully serve the com- 
mon good. This will be the work not of one 
year or a few years; perhaps each generation 
will face the task in terms of its time. In the 
effort there will be enormous obstacles. Not 
only will there be prejudices and prepossessions 
that will hinder discussion and deliberation, but 
old habits will have to be replaced by new 
means of intergroup relations. 

There are unfortunate problems that have 
been created by the isolation of the parochial 
and public school people and their patrons from 
each other. For the most part, the members of 
each ‘group have talked only to themselves. 
Some of this may have been made necessary in 
the ongoing current of events and the lack of 

3 Ibid. 

“ A compact statement of the views held by many 
Catholics with reference to the Act is given by Neil G. 
McCluskey, “Catholic Viewpoint on Education” (New 
York: Hanover House, 1959), pp. 171-172. 

“Guide to the National Defense Education Act of 
1958,” U.S. Office of Education, Circular No. 553, (Wash- 
ington: U.S. Government Printing Office, 1959), p. 1. 

16 Ibid. 

” For a brief summary of the positions of the four on 


major issues in American society, cf., Leo Pfeffer, “Creeds 
in Competition” (New York: Harper, 1958). 
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opportunity to do more than consider the most 
pressing internal problems of each group of 
schools. But such isolation must give way to a 
broadening of contact and discussion of both 
school persons and citizens generally. A begin- 
ning has been made in the work of the volun- 
tary accrediting associations for the secondary 
schools and the many forms of contact and co- 


operation among colleges and universities. The 
most stubborn problem will be that involving 
the elementary schools, for here the isolation 
has been almost complete, redeemed only occa- 
sionally in sporadic efforts at collaboration. The 
enlargement of understanding and activity on 
all levels and in all sections of the country is a 
challenge to all citizens in the years ahead. 


q Hewise Hieweoint ON 
Crurch-Drate-Dcnoor AW ELATIONs 


by PHILIP JACOBSON 


Program Coordinator, National Community Reictions 
Advisory Council, New York City 


Gue FIRST REQUIRE- 
ment for a resolution of the problem of how 
the public school may deal properly with re- 
ligion as a phase of our cultural heritage, says 
Dr. F. Ernest Johnson quite plausibly, ‘would 
seem to be a clear understanding of what every 
group believes to be at stake.” Precisely what a 
“group” is, in Dr. Johnson’s meaning, may not 
be wholly clear, since the range of opinion in 
this controversial area even within faith groups 
is very wide. However, there is a very large de- 
gree of unanimity within the Jewish commun- 
ity on this issue, at least in principle. When 
Jews differ from time to time, their disagree- 
ments generally center on how to apply their 
principles to a particular situation. And while 
no one can speak for all Jews on this or any 
other matter, this writer does believe the state- 
ment of views here presented is shared by the 
overwhelming majority of Jewish religious and 
secular bodies. 

Certainly, there would be few demurrers to 
what we believe to be at stake: the vigor and 
freedom of religious life in America; the integ- 
rity and efficacy of our unique system of free 
universal public education; and the American 
tradition of the separation of church and state. 
Since the strength of religious institutional life 
and the stability of the public school, in our 
view, are dependent in large measure upon 
separation, we begin with a consideration of that 
constitutional doctrine. 

As the 1960 Presidential campaign amply 
demonstrated, everyone favors separation. But 
some would apply it now and then; some prefer 
a “wavy line’? to a “wall of separation”; some 
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insist that it merely bars a state church but per- 
mits “non-preferential aid” to all religions. 
Jews accept the interpretation given the religion 
clause of the First Amendment by the U.S. Su- 
preme Court in the Everson’ and McCollum‘ 
cases: Neither the Federal government nor the 
states can set up a church; aid one religion, aid 
all religions, or prefer one religion over an- 
other; force one to go to or remain away from 
church or to profess a belief or disbelief in any 
religion; levy a tax to support any religious ac- 
tivity; or openly or secretly participate in the 
affairs of any religious organization. 

For their advocacy of this definition, Jews 
are identified as “strict separationists,” an ap- 
pellation that always has seemed to this writer 
something of a tautology, since “separate” is an 
absolute, not a relative term. But I cheerfully 
accept the designation, for I regard the separa- 
tion of church and state as “best for the state 
and best for religion.”® 

Our system of church-state relations has en- 
abled us to escape much of the strife that has 
marked the history of other lands. While re- 
ligion did play a part in the Presidential elec- 
tion, it nevertheless was clear that most Amer- 
icans considered the religious faith of a candi- 
date for public office irrelevant to his fitness. 
What these Americans really were saying was 


1 Ernest Johnson, “American Education and Religion” 
(New York: Harper, 1952), p. 5. 

? Ray Gibbons, “Protestantism and Public Education,” 
Social Action, Feb. 15, 1949, pp. 4-27. 

* Everson v. Board of Education of Ewing, 330 US. 1 
(1947). 

“ McCollum v. Board of Education, 333 US. 203 (1948). 

5 Everson v. Board of Education, op. cit. 
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that our tradition of separation establishes the 
political authority as an exclusively secular au- 
thority. Our real point of difference is not 
whether separation is .best for the state, but 
whether it is best for religion. 

Scores of religious sects and denominations 
flourish on the American scene. The power, the 
authority, the enormous influence they wield 
are eloquent testimony to the pervasive force of 
separation. At no time in the life of the nation 
has religion enjoyed a more authoritative voice. 
It reaches the largest audiences in its history not 
only from the pulpit, but through the radio, 
television, and a widely read religious press. 

This amazing vitality is a product of volun- 
tarism, imposed by the demands of separation. 
For a religious institution that is dependent not 
upon the state’s bounty, but upon the devotion 
and loyalty of its adherents is in a far better 
position to realize its full potential. 

Many are rapidly losing sight of that basic 
fact of religious life. They look to the state to 
cater to the religious needs of the people, em- 
ploying two patently contradictory arguments 
in support of their demands. First, they remind 
us constantly that “We are a religious people 
whose institutions presuppose a Supreme Be- 
ing.”*® That being so, they seem to be saying, 
official state policy should give recognition to 
the fact. But what does it mean, asked John 
Cogley, to say “We are a religious people”? And 
he answers that the responses would be as di- 
vergent as the variety of opinion about religion: 
“Since there is no consensus about religion, 
there could hardly be a consensus about a re- 
ligious people.”*? Cogley’s reasonable conclusion 
is that the only sense in which Americans would 
agree that we are a religious people is that we 
are not an overtly or dogmatically anti-religious 
people. 

It also is said that, while, to be sure, our re- 
ligious institutional life is very strong, the Amer- 
ican people nevertheless are essentially pagan in 
their outlook. The argument goes: We live in 
a spiritual wasteland; materialism is our god. If 
America is to play a meaningful role as the 
leader of the free world, there is need for a 
spiritual undergirding to our national life. 

In the drive to enlist the state in the task of 
providing the necessary spiritual undergirding, 
there is an unfortunate casualty—the religious 
nonconformist who seems to be losing his status 
of first-class citizenship. To return to the elec- 
tion campaign for evidence, Vice-President Nix- 
on made the unchallenged observation that it 
is of no importance what the religion of a can- 
didate is so long as he has one. 


May 20, 1961 


Doubtless, Mr. Nixon was giving voice to the 
widely circulated myth that a good American is 
a God-fearing American. However ill-founded 
the belief may be, it continues to gain wide ac- 
ceptance. And in the process we forget that a 
vital ingredient of religious liberty is the right 
to reject all forms of traditional religion, to be 
counted among the secular humanists, the ag- 
nostics, the atheists, without being regarded as 
a social or political pariah. 

Sensitive Christians are not altogether unmind- 
ful of the plight of the religiously unaffiliated. 
This may be seen by the following caution in- 
cluded in the National Council of the Churches’ 
study document on “Religion and Public Edu- 
cation”: . . freedom of belief must be pre- 
served. The rights of minorities, however small, 
must always be a matter for solicitous concern. 
...'* The Council's enjoinder is obviously well 
intended, but it seems to fall far short as a sub- 
stitute for full equality. 

Those who would align the state on the side 
of religion act on the mistaken assumption that 
religion is entitled to an officially preferred 
status on the American social scene. Religious 
institutions should be accorded no such ad- 
vantage. They represent but one segment of 
thought in the market place in competition not 
only with one another, but with other opinion 
as well.® It would follow that the state’s role in 
the resolution of the philosophical differences 
that divide us should be one of complete nev- - 
trality, except merely to insure that all may en- 
joy full freedom to participate in the clash of 
opinion. To cast the state in the role of an ad- 
herent in the dispute does a grave disservice 
both to religion and to the state. 

The third important value that Jews defend 
is the stability of the public school. They give 
it their enthusiastic support in the conviction 
that it is one of the chief instruments for de- 
veloping an informed citizenry and achieving 
the goals of American democracy. They agree 
fully with V. T. Thayer that it is “an expression 
in institutional form of the democratic ideal at 
its best."2° 

The public schools are governmentally sup- 
ported enterprises. Like every other phase of 
the operations of the secular political authority, 


* Zorach v, Clauson, 343 U.S. 306 (1952). 
* John Cogley; “Community Life of American Cath- 
olics,” address on “The Catholic Hour,” NBC, Sept. 4, 


1960. 

* National Council of the Churches of Christ, “Re- 
ligion and Public Education—A Study Document,” Part I, 
Feb. 18, 1960, p. 26. 

® Cogley, op. cit. 

” Vivian T. Thayer, “The Attack Upon the American 
Secular School” (Boston: Beacon, 1951), p. viii. 
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they are foreclosed from intruding upon the 
conscience or faith of children. If our schools 
and educators are to continue to serve us well, 
like every level of governmental jurisdiction 
they must be free of religious entanglements. 

Accordingly, Jews conclude that the “main- 
tenance and furtherance of religion are the re- 
sponsibilities of the synagogue, the church and 
thie home, and not of the public school system”; 
and they stand firm against the “utilization in 
any manner of the time, facilities, personnel, or 
funds of the public school for purposes of re- 
ligious instruction. .. .”"!! They resist all efforts 
to assign to, or share with, the public school the 
function of developing religiously committed 
boys and girls. To be sure, Jews think well of 
the public school teacher, but he is not their 
choice of instructor to insure the survival and 
flourishing of Judaic traditions. For that pur- 
pose, Jews constantly expand and enrich the 
religious educational facilities they make avail- 
able to their children. 

Jews think these basic principles require the 
acceptance of rules of conduct on the part of 
school administrators that will bar any program 
or activity that may influence or undermine 
the faith of any child or question the absence 
of religious belief in any child. All children of 
every shade of religious opinion, as well as those 
of religiously unaffiliated families, should enjoy 
complete equality in the classroom and school 
community. 

If all of us could be brought to accept these 
simple restraints, we might come to see that 
prayers and religious hymns, the display of re- 
ligious symbols, the observance of sectarian re- 
ligious holidays, and other similar practices ar- 
ray the vast power and influence of the school 
on the side of the dominant majority in disre- 
gard of the most elementary rights of a defense- 
less minority of captive children. A striking ex- 
ample of the kind of influence that comes to 
mind was disclosed in the trial of Chamberlin, 
et al., v. Dade County Board of Education, In 
the plaintiffs’ Memorandum on the Facts, the 
following scene is described (p. 11): 

... The students were marched from their home rooms 
to the Easter assembly and the roll was taken. The pro- 
gram opened with the entrance of the chorus carrying 
candles. The story of the persecution and crucifixion of 
Christ was then told by two students, reading alternate- 
ly. On stage, a silk screen effect was used to depict the 
events thus related. The nailing of Christ to the cross 
was enacted, with one of the students stretched out on 
a cross. He appeared ‘exactly like Christ 1s on any cross, 
a crucifix,” Music was played during this action; the 
auditorium was darkened with the lights focussed on 
the Christ figure. In the words of one witness: ‘The 
lights were focussed on the boy, and then at Christ's 


death there was heavy breathing from the boy, and then 
finally collapse, and that was the end of the program, 


244 


I mean then they told everyone to go back to their 
rooms.” 


Will the common-sense rules we suggest re- 
move God or religion from the classroom? Of 
course not. On the contrary, believing Jews see 
in the influence of the public school in the lives 
of our children evidence of God’s pervasive 
presence. Nor would there be excluded from 
the curriculum the immeasurable contributions 
of religion in man’s tortuous rise from barbar- 
ism to civilization. Jews do want children to 
have an understanding of the unique tradition 
of religious liberty in America and of the di- 
versified pattern that has emerged from that 
freedom. They see the educational importance 
of helping children to appreciate the role re- 
ligious impulses have played in creating great 
social institutions—universities, hospitals, wel- 
fare agencies. They regard it as a proper func- 
tion of the schools to introduce children to the 
world’s magnificent store of religious art and 
literature, including the Bible. And they are 
aware of the ends served by the schools teaching 
subject matter with honesty, thoroughness, and 
objectivity so that when religion, both in its 
doctrinal and historical phases, is pertinent to 
the classroom lesson it will be dealt with fairly 
and in proper perspective. Jews do not want the 
Bible used in the schools for devotional pur- 
poses. The Bible is a source of religious inspira- 
tion, the mainspring of faith—and a recurring 
source of conflict between the great religions in 
our culture. They do not want the school curric- 
ulum made a vehicle for conditioning our chil- 
dren to a belief in God. 

At this point in the discussion we are remind- 
ed—inevitably—of the abysmal lack of “religious 
literacy” in America’s youth. But we never can 
be quite sure what is demanded of the school to 
effectuate a cure. For those who wave the banner 
of “religious literacy’ with the greatest vigor 
are rather timid in advancing specifics. Are they 
charging that the schools are derelict in teaching 
about the contributions to religious thought of 
Martin Luther, Michael Servetus, John Wesley, 
and other founders of great religious move- 
ments? Are our children uninformed about what 
distinguishes a Protestant from a Catholic, a 
Christian from a Jew? If the lack of this kind 
of factual knowledge results in religious illit- 
eracy, by all means let us join in seeking a rem- 
edy, possibly through revision of the school cur- 
riculum. 

However, it is this observer’s guess that fac- 


1 “Safeguarding Religious Liberty,” statements of pol- 
icy and positions of the Synagogue Council of America 
and the National Community Relations Advisory Coun- 
cil, December, 1957. 
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tual knowledge will not suffice, that the other 
side of the cain_ of “religious literacy” is faith. 
Not, to be sure, a sectarian faith. No, the re- 
ligion of the public school must be framed in 
nonsectarian terms. 

For most Jews such an assignment to the pub- 
lic school présents a perfectly meaningless ab- 
surdity, fraught with the gravest danger both 
to religion and the public peace. Jews cannot 
embrace a vague, watered-down, non-Biblical, 
great big amalgamated public school religion, 
which Leo Pfeffer aptly described as“. . . a 
strange, new hybrid creed, an artificial reli- 
gion.”'? Necessarily, they consistently reject so- 
called nonsectarian prayers, “interdenomination- 
al” versions of the Ten Commandments, and a 
common-denominator concept of God. 

In its inception, the new public school reli- 
gion may well be neither Protestant, Catholic, 
nor Jewish, but it is certain, in time, to become 
municipally colored by the numerical strength 
of the dominant religious majority. For a public 
school religion that hews to the letter of the 
law of nonsectarianism is doomed to be shallow 
and completely unsatisfying to the devout of 
all faiths. 

‘Well, then, if even a neutral theism is un- 
welcome in the classroom, how will children 
learn the difference between right and wrong? 
Jews think basic values are best inculcated in 
the public school through deeds. They take a 
dim view of the rote recitation of a prayer or 
the daily recitation of the fourth stanza of Amer- 
ica. (The latter program, designed to mold char- 
acter, is relentlessly pursued in the New York 
City schools, although teachers and administra- 
tors alike acknowledge its futility.) Efforts such 
as these can hardly shape -children’s character 
in any way comparable to the understanding and 
sensitive teacher who makes her point daily 
through precept and example. 

Yet, children do want to know why one course 
of action is right and another wrong, which in- 
troduces the touchy subject of sanctions. In the 
Jewish view, the public school may not take 
sides in the conflict between theistic and human- 
istic views of what constitutes the ultimate source 
of human values. The public school is commit- 
ted to the task of insuring the widest possible 
freedom of inquiry, encouraging each pupil to 
think for himself. In these circumstances, can 
teachers reasonably be asked to inculcate reli- 
gious belief? A dual goal of religious belief and 
independence of thought necessarily will place 
the teacher in an exposed position, subject 
to attack on either religious or educational 
grounds. To develop belief in God, the teacher 
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must use persuasion and faith, skirting the edges 
of sectarian doctrine. To encourage free in- 
quiry, the teacher runs the risk of challenging 
the faith nourished by church, synagogue, and 
home. 

Is it not also true that if today the public 
school can be arrayed on the side of theism, in 
another age its great influence might be mar- 
shalled on the side of atheism? In assigning to 
the public school the task of bringing children 
to God, have we not established a_ principle 
from which there may be no escape? 

All other considerations to one side, this writ- 
er sees no reason whatever for concern over the 
alleged “spiritual” shortcomings of the public 
school. In no institution anywhere on the 
American scene is the sanctity of the individual 
held more sacred. More successfully than any 
other, it has dealt with the Americanization of 
the foreign-born, the bridging of sharp sociologi- 
cal differences. ‘No other people demanded so 
much of education as have the American. None 
other was ever served so well by its schools and 
educators.”""* And today, in the face of over- 
whelming odds, it grapples manfully with the 
task of integrating children across racial lines. 
It continues to face up to these challenges while, 
year by year, its curriculum expands to meet the 
demands of an increasingly complex age. Yet, 
throughout its history it never has lost sight of 
the worth of the individual as a prime educa- 
tional objective. Whether one describes that ob- 
jective in terms of intercultural education, or 
character training, or citizenship education, or 
moral and spiritual values instruction is of small 
consequence. What does matter is that the values 
the public school lives by and inculcates in our 
children are shared by all people with high 
moral standards, whatever their religion or lack 
of one. Indeed, one might ask whether the 
world outside the portals of the public school 
measures up to its standards of moral responsi- 
bility, devotion to truth, and respect for human 
personality. 

We turn now to the second phase of church- 
state-school relations—the controversy over state 
aid for non-public educational institutions. On 
its outcome hinges the very future of the public 
school. For, if tax money should become avail- 
able for church-related schools, it is certain that 
the landscape soon thereafter will be dotted with 
a wide variety of denominational systems of 
education—all in fierce competition with the 

= Leo Pfeffer, “A New Religion in America,” The 
Churchman, April, 1959, pp. 9-10, 

% Henry Steele Commager, Life Magazine, Oct. 16, 
1950, p. 46, 
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public school for the limited-tax dollars we as- 
sign to educational purposes. 

The danger to the public school is very real, 
for today the debate is no longer centered on 
“fringe benefits’—lunches, medical and dental 
services, secular textbooks, and transportation." 
The issue now is whether tax funds should be 
provided for parochial school construction.’ 
And, indeed, it has progressed to an eyen more 
advanced plateau with the recommendation of 
the Heald Committee for outright state grants 
to sectarian institutions of higher learning.'® 

The scene is thus being readied for the final 
assault—full tax support for the church-related 
school. This was evidenced with the publication 
of a brief prepared by the Department of Health, 
Education, and Welfare, holding that long- 
term, low-interest government loans to church- 
related elementary and secondary schools are 
objectionable on constitutional grounds. Com- 
menting on the brief, Msgr. Frederick G. Hoch- 
walt, director, National Catholic Welfare Con- 
ference education department, thereupon sug- 
gested that efforts to secure Federal loans for 
private schools be dropped in favor of an at- 
tempt to obtain outright grants. The govern- 
ment brief, he said, “has shifted the emphasis to 
grants, since the same principle is seen as apply- 
ing to both. The government brief has opened 
the door to the question of constitutionality 
all the way. It has advanced my thinking.” 
Also noteworthy is the comment by Father Vir- 
gil C. Blum, S.J., associate professor of political 
science at Marquette University, that there is 
no constitutional distinction in respect to state 
aid between primary, secondary, and collegiate 
education."* 

Jews resist these drives, convinced that they 
represent backward steps along the road. they 
have travelled to overcome the tyranny olf 
the Old World. For the religious school is an 
adjunct of the church, serving sectarian ends. 
Indeed, religious education is the foremost re- 
sponsibility of the church.’* This was clearly 
confirmed by Father Neil G. McCluskey, S.J., in 
his listing of the benefits a Catholic parent and 
pastor finds in a Catholic education: 

1. The child learns systematically and thoroughly about 
his religion. He obtains a formal knowledge of the 
truths of Christian revelation, including the existence 
and nature of God, Christ’s incarnation and Redemp- 
tion, Christ’s Church and the workings of the Holy 
Spirit within it, the History of the Chosen People and 
of the Church, 

2. He enjoys regular opportunities, direct and indirect, 
for the deepening of his sense of religious dedication, He 
has ready access to the Mass and the sacraments; he 
learns to live a fuller life of prayer; he acquires a prac- 
tical knowledge and love of the Church's liturgical life. 
3. The child learns an ordering of knowledge in an at- 
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mosphere in which the spiritual and the supernatural 
hold the primacy in the hierarchy of temporal and 
eternal values. He learns that his faith is not something 
apart but is related to the whole texture of life. 


4. He acquires a “Catholic” attitude or outlook on life 
based upon the firm knowledge of his duties and priv- 
ileges as a follower of Christ; he gains pride and love in 
—and loyalty to—his Catholic heritage.” 


May it reasonably be said, as the Catholic 
bishops have contended, that such schools have 
the “full right to be considered and dealt with 
as components of the American educational sys- 
tem’?!—in other words, as partners of the pub- 
lic school? 

This writer thinks not and, therefore, cannot 


‘* Some time ago, Cardinal Spellman stated the prob- 
lem in these terms: “Under the Constitution we do not 
ask for nor can we expect public funds to pay for the 
construction or repair of parochial school buildings or 
for the support of teachers, or for other maintenance 
costs. There are, however, other incidental expenses in- 
volved in education, expenses for such purposes as the 
transportation of children to and from the school, the 
purchase of non-religious textbooks and the provision of 
health aids. These are called “auxiliary services.” The 
Federal-aid controversy revolves around these incidental 
benefits to school children and around them alone” (The 
New York Times, Aug. 6, 1949). 

'* An amendment to a school construction bill, intend- 
ed to provide Federal loans of up to $150,000,000 for 
construction of nonprofit private schools, including paro- 
chial schools, introduced by Sen. Wayne Morse (D., Ore.), 
was defeated by a vote of 49-37 (The New York Times, 
Feb, 5, 1960). 

"In the report, “Meeting the Increasing Demand for 
Higher Education in New York State,”” to Gov. Nelson 
A, Rockefeller and the New York Board of Regents, a 
Committee on Higher Education suggested the following: 
“Private institutions of higher learning have important 
and unique functions to perform, They give American 
education a diversity and scope not possible in tax-sup- 
ported institutions alone, and they have an opportunity 
to emphasize, if they wish, individualistic patterns of 
thought, courses of social action, or political or religious 
activity. In New York State, private colleges and univer- 
sities have performed this function with great com- 
petency in the past. For the years ahead we propose that 
the State help to insure the continuance of their effec- 
tiveness by inaugurating a program of direct aid to pri- 
vate colleges and universities” (November, 1960, p. 24). 

‘7 The (Brooklyn) Tablet, April 15, 1961. 

'S Tbid., Sept. 17, 1960. 

™ Mr. Justice Jackson, in Everson v. Board of Educa- 
tion, p, 24, made this point in the following words: “I 
should be surprised if any Catholic would deny that the 
parochial school is a vital, if not the most vital, part of 
the Roman Catholic Church, If put to the choice, that 
venerable institution, I should expect, would forego its 
whole service for mature persons before it would give 
up education of the young, and it would be a wise choice. 
Its growth and cohesion, discipline and loyalty, spring 
from its school, Catholic education is the rock on which 
the whole structure rests, and to render tax aid to. its 
Church school is indistinguishable to me from rendering 
the same aid to the Church itself.” 

* Neil G. McCluskey, S.J., “The Catholic School in 
Theory and Practices,” Research Consultation on the 
Church and State, report of the Second Assembly, Board 
of Social and Economic Relations of the Methodist 
Church, New York East Conference, Tuxedo Park, N. Y., 
April 16-18, 1959, 

* Statement of the Catholic Bishops of the U.S., Na- 
tional Catholic Welfare Conference, Washington, D. C., 
1955. 
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agree that parents who select’ church-related 
schools for their children are either discriminat- 
ed against because these schools are denied tax 
aid or are the victims of “double taxation.” I 
suggest that, quite to the contrary, if our taxes 
were to go to the support of such schools as 
Father McCluskey describes, the state would be 
violating my freedom of conscience. Support for 
a religious enterprise should be a.matter of vol- 
untary choice, not state compulsion. 

Jews do support the expenditure of tax funds 
intended for the welfare of all children—school 
lunches and medical and dental services. They 
do not believe that secular textbooks belong in 
the category of welfare aids. Textbooks are as 
essential to the operation of a school as desks 
and blackboards. Nor may transportation, which 
is equally essential to a church-related school, be 
deemed a child welfare benefit, since transporta- 
tion is in no sense safer when paid for by the 
public treasurer than when paid for by parents. 

Doubtless, transportation has become a major 
item in the school budget. One can readily sym- 
pathize with the religious school administrator 
who, faced with the rising cost of transportation, 
finds it enormously difficult to meet his bills. 
But to cite this difficulty as a basis for departure 
from principlesit is being done with increasing 
frequency—is palpably unfair. One might just 
as well point to the rising cost of teachers’ sal- 
aries as justification for state aid to meet this all- 
important item in the religious school budget. 


~~, 


The general public -should not be required to 
sustain a religious school because its operation 
has become financially burdensome for those 
who conceive the need for the: school. 

Jews sometimes are asked, with a good deal 
of asperity, why their church-state policies are so 
negative: “You always oppose; what are you 
for?” The criticism is not nearly so devastating 
as it sounds, for Jews are in eminently good 
company: The Ten Commandments are more 
negative than positive. Nevertheless, this state- 
ment of views will conclude with the positive 
values that motivate Jewish thinking. 

Jews are for religion and the unrestricted 
right to practice it according to the dictates of 
conscience. They are for free institutions of re- 
ligion, completely independent of the state and 
truly voluntary in character. They desire a ba- 
sically moral society; in the current phraseology, 
they are for moral and spiritual values. They 
are for a society in which the rights of the in- 
dividual are paramount. They are for an edu- 
cated citizenry steeped in the best democratic 
traditions. They are for free, secular public 
schools. They see them as the finest expression 
of American democracy. They favor keeping 
their schools independent of church control, re- 
moved from religious competition and friction. 
Finally, they are for freedom—freedom of the 
mind to flower to its fullest capacity, freedom 
of conscience unrestricted by the pressures of 
majority rule. 
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By WILLIAM W. BRICKMAN 


Professor of Educational History and Comparative Education 
School of Education, New York University 


Church-state separation. Perhaps the most 
frequently presented argument against Federal] 
and state support for parochial education is its 
unconstitutionality. This viewpoint has been 
expressed time and again by President Kennedy, 
many Protestant and Jewish religious leaders, 
laymen of all faiths, and large numbers of law- 
yers and legislators. Certainly, everyone should 
be loyal to the Constitution and should fight for 
the integrity of the First Amendment—all of it. 
But it is virtually impossible to know, on the 
basis of the various U.S. Supreme Court deci 
sions, the national laws in force, and the wide 
variety of state and local laws and actual prac- 
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tices, just what is or what is not in accordance 
with the provisions of the Constitution. To act 
in the spirit of the Constitution, it is necessary 
first of all to be enlightened on what it actually 
says. As nearly everyone is aware, there is no spe- 
cific mention in the Constitution of the necessity 


* This article represents a portion of a chapter, “The 
Debate Over Public Aid to Religious Schools,” which 
will appear soon in William W,. Brickman and Stanley 
Lehrer, editors, “Religion, Government, and Education” 
(New York: Society for the Advancement of Education, 
1961). Footnotes 5-13 have been omitted because they 
refer to material in the forthcoming book which is not 
included in this preview. However, the original footnote 
order has been preserved here for purposes of copyright. 
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of keeping a wall of separation between church 
and state. The Jeffersonian phrase, “wall of sep- 
aration,” was contained in a private message to 
a group of Baptists, but it appeared nowhere in 
the official legislative acts. In recent U.S. Supreme 
Court decisions, as well as in the various writings 
on the church-state controversy, the doctrine of 
separationism is treated as a dogma. Yet, there 
is no such thing—and there never was in Amer- 
ican history—as a full, complete, definite, and 
thorough separation of church and state—decided- 
ly not in educational matters. As the writer has 
stated elsewhere, when a principle, such as that 
of church-state separation, has been consistently 
violated with common consent over the years, it 
is reasonable to inquire if it has not been down- 
graded to an un-principle or antt-principle. 

So long as the Supreme Court has not ruled 
with definitiveness—and it seeems hardly likely 
that it would ever do so—on what the “‘establish- 
ment of religion” clause in the First Amendment 
really means, it is not exactly fair to anticipate 
its judgment and to prevent legislative action 
which would benefit the religious schools and the 
country in general. Even when the Supreme 
Court has acted with decisiveness and dispatch, 
as in the case of racial segregation in public edu- 
cation, the actual fulfillment of the decision 
raises many problems of interpretation which 
may not be solved for some time. 

No one, whether he be President Kennedy, an 
individual legislator or judge, or an ecclesiastical 
or other expert is competent to give a final judg- 
ment on what is permissible or not under the 
Constitution in the area of church-state-school 
relations. In that case, it appears appropriate for 
all to give the Supreme Court a chance or a series 
of chances to come to a clear-cut conclusion con- 
cerning this controversy. 

Let us take another look at the “establishment 
of religion” clause, the violation of which is usu- 
ally cited as the major reason, or at least one ma- 
jor reason, for opposition to any Federal and 
state payments to religious schools. This disap- 
proval even has been extended recently by many 
influential groups and persons to public loans 
to any school operated under denominational 
auspices. 

Mr. Justice Jackson, who probably was as strict 
as anyone in his interpretation of the First 
Amendment in connection with the church-state- 
school problem, stated in the Everson Decision 
that “the prohibition against establishment of 
religion cannot be circumvented by a subsidy, 
bonus or reimbursement of expense to individ- 
uals for receiving religious instruction and indoc- 


trination.”' According to another dissenter, Mr. | 
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Justice Rutledge, “Not simply an_ established 
church, but any law respecting an establishment 
of religion is forbidden. . . . The prohibition 
broadly forbids state support, financial or other, 
of religion in any guise, form or degree. It out- 
laws all use of public funds for religious pur- 
poses.”? As Mr. Justice Rutledge emphasized, 
the term “religion” in the First Amendment has 
only one meaning, “so that Congress and now 
the states are‘ as broadly restricted concerning 
the one as they are regarding the other.” 

Put into other words, the governmental au- 
thority may not authorize free bus transporta- 
tion to parochial school pupils, let alone direct 
grants to the schools themselves, and it also may 
not make any law which will diminish the free- 
dom of religion enjoyed by an individual and 
the freedom of “an establishment of religion.” 
To quote Mr. Justice Rutledge once more, the 
objective of the First Amendment was “to cre- 
ate a complete and permanent separation of 
the spheres of religious activity and civil au- 
thority by comprehensively forbidding every 
form of public aid or support of religion.’** This 
reasoning appears to be at the bottom of the 
recent and current opposition to any form of 
Federal and state aid to religious schools and 
colleges, as well as to individuals to attend 
them. 

Let us accept, argumenti causa, the Jetferson- 
ian viewpoint of separation as applied by Jus- 
tices Jackson and Rutledge and by many others. 
If separation must be full, complete, thorough, 
and permanent, then we can seriously call into 
question the practice of state control of secular 
education in the parochial schools, which al- 
ready have been adjudged to constitute “an 
establishment of religion.’ Since the state is 
prohibited from making any law about “an 
establishment of religion,” with reference to fi- 
nancial and other subsidies, it follows that under 
the same prohibition, as stressed by Mr. Justice 
Rutledge, the state cannot make any law which 
regulates the parochial school, which is obvious- 
ly part of a religious establishment. 

How can a state authority constitutionally en- 
force a compulsory school attendance law when 
parents wish to enroll their children in a re- 
ligious school? Certainly, in the free exercise 
of religion, a parent may decide that education 
minus religion is a violation of a religious pre- 
cept, a view which will be supported by ecclesias- 
tical authority. If he sends his children to a 
public school, they will not be taught religion, 


' Everson v. Board of Education, 330 U.S. 1 (1947). 
2 Ibid. 
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or they will be taught (unconstitutionally, of 
course) a form of religion not in accord with 
the parent’s conviction, or they might be indoc- 
trinated with secularist values. In any event, 
there willbe a prohibition of the individual's 
free exercise of religion. To avoid such a situa- 
tion, the parent will decide to place his children 
in a religious school, which is supervised but 
not financed by the state. He will have to spend 
his own money to fulfill his obligation under 
the state’s compulsory school attendance law. Is 
this the “equal protection of the laws” guaran- 
teed by the Federal and state governments under 
the Fourteenth Amendment? At one and _ the 
same time, the government does not give aid to 
religious schools but it does regulate by law 
and practice such religious establishments. 

As Mr. Justice Jackson said in a differing con- 
text in the Everson Decision, “we cannot have 
it both ways.” If the government insists on with- 
holding funds from religious schools, it must, 
under the same First Amendment, give up its 
control of such religious institutions. 

But, one might still argue, the state govern- 
ment has the constitutional right of supervising 
all non-religious educational content, school 
buildings, qualifications of teachers of secular 
subjects, and the like, and, consequently, can 
exercise its authority over the parochial schools 


without subsidizing them. After all, the secular 
content of the curriculum constitutes the majoi 
portion of what is taught in the parochial 


schools. However, from this standpoint, one 
might equally argue in behalf of public sup- 
port. But leaving this matter aside, let us quote 
again from the opinion of Mr. Justice Rutledge 
in the Everson Decision: “Commingling the re- 
ligious with the secular teaching does not divest 
the whole of its religious permeation and em- 
phasis or make them of minor part, if propor- 
tion were material. Indeed, on any other view, 
the constitutional prohibition always could be 
brought to naught by adding a modicum of the 
secular.” 

The religious school, then, is a religious estab- 
lishment which is regulated and supervised by 
law under one interpretation and is not helped 
financially by the same government under 
another interpretation of the identical First 
Amendment. Here we have “a law respecting an 
establishment of religion” and “prohibiting the 
free exercise thereof” simultaneously. It would 
appear that the state authority lacks competence, 
under the Constitution, to enforce and super- 
vise the teaching of secular subjects in a re- 
ligious school once a church has set up such an 
institution for the education of the children of 
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its adherents. Nor does the state government 
seem to have the constitutional competence even 
to compel parents who belong to a church to 
send their children to any public school when a 
religious school is not available. An individual 
has been regarded as much of “an establishment 
of religion” as a religious school has been. 

Again, as Rutledge said in the Everson De- 
cision, “ ‘Religion’ has the same broad signifi- 
cance in the twin prohibition concerning ‘an 
establishment.’ . . . The prohibition broadly for- 
bids state support, financial or other, of re- 
ligion in any guise, form or degree. It outlaws 
all use of public funds for religious purposes.” 
These quotations seldom appear in discussions 
or in anthologies of Supreme Court cases. Rut- 
ledge often is cited as an opponent of Federal 
aid to religious education, but he also should 
be quoted with respect to the ban on public 
funds to religion in schools under any auspices. 

It appears logical, therefore, to suppose that 
there should be some flexibility in the current 
interpretation of the “establishment of religion” 
clause. The state should exercise control of 
secular education in the religious school, but it 
also should subsidize it. 

* * * 

Religion in public schools. The last in 
the long line of arguments to be considered here 
has not been given much attention, at least in 
recent years, by any of the contending parties in 
the issue over public funds for religious schools. 
A major reason why many organizations have 
opposed this practice has been the desire to dif- 
ferentiate between the public and the private 
religious schools in the spirit of separationism. 
It has been long assumed that the public schools 
are public—that is, where religion is not taught 
—and private schools have no recognizable pub- 
lic function and status. With regard to the lat- 
ter assumption, the writer and others have called 
attention to the contributions by private and re- 
ligious schools to the welfare of the nation at 
large. But it is high time to take a closer look 
at the public, particularly the non-religious, 
character of the public school system. 

There is ample evidence that in all parts of 
the country there are public schools and colleges 
which, for all practical purposes, are religious in 
nature.'"* Thus, the teaching and singing of 
hymns, the recital of prayers, and Bible reading 
are to be found in many of the Michigan public 
schools, with “no statute, judicial opinion, or 
~* [bid 


' See the examples in William W. Brickman, “Public 
Aid to Religious Schools?” Religious Education, 55:280- 
282, July-August, 1°60, 
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other legal prejudice prohibiting sectarian in- 
fluence in public schools in Michigan.”!® Inter- 
estingly, on March 15, 1961, the Attorney Gen- 
eral of Michigan handed down an opinion that 
Bible instruction in the public schools constitut- 
ed a violation of both the Federal and the state 
constitutions and that the “local schools boards 
should take immediate steps to end any such 
programs within their jurisdictions."'* 

This decision was the result of protests against 
the program of Bible teaching carried on since 
1935 in the public schools of southern Michigan 
by the Rural Bible Mission, Inc., of Kalamazoo 
with the support by fundamentalist and evan- 
gelical denominations and individuals. It will 
be noted that it took over a quarter of a cen- 
tury for the state to issue a restraint order 
against religious teaching and practice. And 
while the religious society indicated that it 
would comply with the ruling by the Attorney 
General of Michigan, it is not certain that the 
rest of the schools of the state would discontinue 
forthwith all forms of religious instruction. 


Moreover, the situation in the other states ap- 
parently has not changed. In point of actual 
fact, it is highly probable that local school 
boards and citizens in different states may in- 
terpose their will in behalf of ;religion in the 
public schools against the laws, the court de- 


cisions, and the attorney generals’ rulings. This 
is evident from the attitude of a representative 
group in Indiana,’* and there is reason to be- 
lieve that the popular will reigns in other states 
as well. ' 

Let it be remembered that every state has laws 
which compel a parent to send his child to 
school. If a parent, in complying with the law, 
places his child in a public school in which re- 
ligion is taught, then there is a clear case of 
compulsory attendance of religious exercises. 
This is an obvious violation of that part of the 
First Amendment (reinforced by the Fourteenth 
Amendment for all the states) which orders 
Congress not to make any law “prohibiting the 
lree exercise” of religion. In the words of two 
eminent Protestant specialists on church-state 
problems, “Religious instruction in the public 
schools, whether it consists of reading the Bible, 
singing hymns, or offering prayer, is, in respect 
to the taxpayer, a coerced support of religion." 

It would seem that some would like to have 
their cake and eat _it—to keep religion in the 
‘public schools and to prevent religious schools 
“from obtaining public funds. This is neither 
fair nor consistent—and very probably not con- 
stitutional. Certainly, many a court has ruled 
that religious practices in public schools are il- 
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legal, but they often have continued neverthe- 
less. And what is more, public opinion has tend- 
ed to become inflamed over any attempt to en- 
force the law which would make the public 
schools public in actual fact. 

To be quite realistic about it, the campaign 
to obtain Federal and state funds for parochial 
schools is bound to be most difficult and pro- 
tracted. There is a possibility (some would say 
a strong probability) that no law to this effect 
ever will be passed. Since a good part of the 
Opposition is purportedly derived from  consti- 
tutional considerations—the sacred status of 
church-state-school separation—then it is only 
just to ask the opponents of governmental aid 
to parochial schools to apply their doctrine with 
impartiality. If it is contrary to the Constitution 
to pay money to a school conducted under re- 
ligious auspices, it is equally unconstitutional to 
give tax-supported funds to schools which pro- 
mote religion under public auspices. Therefore, 
the writer proposes that any Congressional or 
state bill which would restrict public money to 
the public school shouid withhold such money 
at the same time from any public school in 
which any religious doctrine, prayer, custom, 
ceremony, or celebration is taught or practiced. 
In this way, the Constitution will be preserved 
from the standpoint of strict’ separation ol 
church and state in educational affairs. 

It is noteworthy that this proposal represents 
no radical innovation. Many states already have 
constitutional or other legal statements along 
these lines. In several respects, it echoes the pro- 
posed constitutional amendments by President 
Grover Cleveland and Rep. James G. Blaine in 
1875-76. The Constitution of New York State, 
for example, includes the following provision: 
“Neither the state nor any subdivision thereot 
shall use its property, or credit any public 
money or authorize or permit either to be used, 
directly or indirectly, in aid... of any school 
or institution of learning wholly or in’ part 
under the control or direction of any religious 
denomination, or in which any denominational 
tenet or doctrine is taught” (Art. XI, Sect. 1). 

Let it especially be noted that tax-supported 

Robert T. Anderson, “Religion in the Michigan Pub- 
lic Schools,” School and Society, 88: 228, May 9, 1959. 

Attorney General Paul L. Adams, as quoted in Da- 
mon Stetson, “Michigan Orders Bible-Study Ban,” New 
York Times, March 16, 1961. 

* Robert L. Liggett. “An Investigation of Certain As- 
pects of Religious Education in the Public Schools of 
Indiana.” abstract of Ed.D. thesis, in “Studies in Educa- 
tion: 1950" (Bloomington: School of Education, Indiana 
University, 1951), pp. 70-74, 

' Alvin W. Johnson and Frank H, Yost, “Separation 


of Church and State in the United States” (Minneapolis: 
University of Minnesota Press, 1948), p. 72. 
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money is not supposed to be given to “any 
school or institution of learning .. . in which 
any denominational tenet or doctrine is taught.” 
If the Constitution of New York State should be 
properly and consistently applied, many a pub- 
lic school would not receive any public support. 

From the point of view of actual conditions, 
it is possible to regard the difference between 
the public school and the religious school as 
nebulous and tenuous. Consequently, unless the 
line of demarcation is made clear and definite, 
the policy regarding public support cannot, in 
all fairness and justice, discriminate between the 
public and the parochial school. 


* * * 
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